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late of Greenhill; 7 Fe | 
3 4 25 . — — 


Hunt FI wels, 


H A in the proceſs of e carried on in 
the — 200 of Mr. Michael maj arel Advocate, 
againſt petitioners, dſhips, upon 
| 3 th of June laſt, — the Killowing 

interlocutor: The Lords havin the ſlate of the pro- 

res, teſtimonies of the witneſſes, wits produced, and de- 

' © bate, fina the reaſons of reductions of fraud and circum 
vention, relevant and proven; au therefore reduce the 

* diſpoſition granted by Mary Young, to John Gilleſpie, and 

© the inf eftment fellowing thereon Ae led, and decern a ac 

C cordingly.' 

I j hat it is not pretended, any of your petitioners were, in | | 

the ſmalleſt degree, acceſſary to the alledged fraud, ſuppoſing 

it proven. On the contrary, they mult appear to your Lord- _ 

ſhips in the moſt favourable light; 'your petitioner, 7 ames 2» 2 

M * having parchaſect the any which are * * = 
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1 l | 
of the dpoſion now reduced, for a moſt fair and adequate 


price, and your other petitioners, avowedly onerous creditors, 
for money truly advanced to the faid John Gilleſpie, upon 


the faith of his being a fair purchaſer, in poſſeſſion of the lands 


in queſtion ; and therefore they hope they will be forgiven for 
again laying the cauſe before your Lordſhips, and craving an 
alteration ef the judgment, which may, in its conſequences, 


be fatal to your petitioners, by depriving them of a very con- 


. 


fiderable part of their ſmall incomes. | 
That as the cauſe was ſo lately before your Lordſhips, the 


_ petitioners ſhall firſt ſtate the material facts, as they appear 
upon the face of the deed, or from the proof. 24ly, They 


will conſider, if the purſuers have brought ſufficient proof of 
their allegations of fraud and circumvention. 3aꝶy, They 


will humbly ſubmit to 2 Lordſhips, if the interlocutor 


does not go too far in reducing the deeds in tetum ; eſpecially 


in a queſtion with fair and onerous creditors, or with a pur- 
chaſer who ſtands infeft upon the faith of the records; and 


they will here lay before your Lordſhips the purſuer's own 


. equiparatur, as takes away the le 


behaviour in this wy action, which muſt appear ſo ſupinely 


negligent, ſuch craſſa ee lata culpa, - que dots 


pretence of pleading the 


benelit of a res htigieſe in the preſent queſtion, where the 


| e darino vitando. 


petitioners certant de dam 5 
As to the fact, it is agreed upon all hands, that Mary 


— 
- " 


— 


Toung was heretrix of the lands of Greenhill, and married to 
Vllexander Renton, by whom ſhe had ſeveral children. It 


does further appear, that their circumſtances were extremely 
indifferent, their chief fund of credit being theſe lands of 


Greenhill, which including kains and caſualties, at a juſt con- 


verſion, yielded about ooo merks of rent, and were at the 
{ame time burdened with debts contracted by Mary Young's 


brother, to whom ſhe ſucceeded ; and as ſhe and her husband 
had occaſion for money, ſhe applied to John Gilleſpie, the 


« creditor, Who accordingly advanced the ſum of 2,383 J. 2 -. 
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which, with che Yanks Fork; Fe: by the brother, made up 
5,333 J. 6 o. 8 d. Scots, for which Mary Young, and her 
husband, the roth of September 1720, granted a bond of 
corroboration, with an obligement to infeft him in a correſ- 


pondent annualrent, out of the lands of Greenhill, and Jahn 


Gilleſpie was accordingly infeft. | Ti 

- The bond contained the following clauſe : And ficklike, 
© in caſe it ſhall happen, that the ſaid 7% Gilleſpie, and his 
« forefaids, ſhall rather deſire to have the foreſaid ſums repaid 
© to them, than to retain the foreſaid ſecurity ; then I the ſaid 
Mary Young, with conſent of the ſaid Mexander Renton, my 
husband, and I the ſaid Alexander Renton, for myſelf, and 
das taking burden, Or. binds and obliges us, our heirs, ex- 
© ecutors, and ſucceſſors, to pay to the ſaid Fohn Gilleſpie, 


© and his foreſaids, the foreſaid principal accumulate ſum of 


5, 333 J. 65. 8 d. Scots, and that at the term of Candle- 
mas next, or any other term of Lammas or Candlemas 
© thereafter they pleaſe, without any requiſition to be made 
for that effect, with the ſum of 1000 J. money foreſaid, of 
penalty and annualrents, from Lammas 1720,” 

The year following, Gilleſpie was prevailed upon to ad- 
vance a further ſum of 2000 merks, for which, 3oth Sep- 
tember 1721, Mary Young and her husband again granted an 
heritable ſecurity upon the ſaid lands of Greenhill, in the fame 
terms as the former; and as they were backward in their pay- 
ments, Gilleſpie appears to have been under the neceſſity of x 4 
taining a decreet of poinding the ground; and it alſo appears, 
that he was adviſed to lead an adjudication upon the foreſaid bonds 
in November 1723, for the accumulate ſum of 8, 906 J. 65. 
8 4. Scots : But he never followed out this right by a proceſs 
of mails and duties, tho', in virtue of his decreet of poinding, 
of the ground, he uplifted part of the rents from the tenants. 

In September 1725, he was again prevailed upon to advance 
400 merks, for which he obtained another heritable bond ; 
and it is remarkable, that Mary.Young and her-husband's cir- 

| | cumſtances 


cumſtances were ſo low alli derbe. that Alexander Renton, 
the husband, tho? well ſtricken in years, choſe to leave this 
country and went to America to ſeek his bread, leaving (what 
was indeed extremely juſt, when he could have no proſpect 
of ever returning) full and ample powers, dated 21ſt Augu/? 
1725, to Mary Young to manage affairs in his abſence ; to 
grant bonds of proviſions ; to contract debts ; to fell and diſpoſe 
upon the lands in Edinburgh, or in the country; to grant diſpo- 
ſitions, and other rights and conveyances ; to uplift and receive 
debts, ſums of money, &c. EYE | ES 

Two years after, Mary Young having occaſion for money, 
very probably for the education of her children, prevailed on 
Gilleſpie, in January 1727, to advance to her 1300 merks ; 
and four years after, in Auguſt 173, the further ſum of 
1000 merks, for both which ſhe granted an heritable bond on 
the ſaid lands of Greenhill. IRS, | 

Thus, it appears that, in the beginning of the 1732, the 
lands of Greenhil} were incumbered with very conſiderable 
debts; and as Mary Young had ſeveral children, and was of 
a broken conſtitution, which did not promiſe long life, ſhe 
formed the prudent and wiſe ſcheme of ſelling the lands, pay- 
ing her creditors, and then dividing the balance of the price 
amongſt her children, reſerving to herſelf the annualrent of the 
money, during her life: And as this is the tranſaction reduced 
by your Lordſhips interlocutor, it is, at leaſt, a ſtrong ingre- 
dient in its favour, that the firſt outſetting or foundation of the 
whole, i un of ſelling the lands, was a prudent and wiſe 
{cheme in Mary Young's ſituation ; it cannot therefore be ſup- 

ſed to have flowed from any over- perſuaſion, or undue ſol- 
V / c 4 EEE 

Nor can it here eſcape obſervation, that the petitioners, 
at this diſtance of time, labour under very great difficulties in 
being obliged to explain a tranſaction to which they were no- 
ways parties; and what is ſtill worſe, when all that were con- 
cerned in it are dead; and this loſs occaſioned by the willful, 


nay, 


| | 8. 2 | 

nay, the petitioners will be e to ſuppoſe, the affected 
delay of this purſuer, who, if he had pleaſed to have pro- 
ceeded in the cauſe in a becoming manner, muſt have had it 
it in his power to have examined thoſe who only could have 
thrown light upon it: However, the petitioners muſt, under 
all theſe inconveniencies, ſtate the fact, which indeed the 

have, in a great meaſure, learned from the purſuer himſelf; 
and particularly from a letter, which he: molt irregularly kept 
in his pocket, till the laſt Council ſpoke in the cauſe; but now 
that it is produced, it is hoped, he will not diſpute its being 


evidence. What the petitioners point at, is the letter to the | 


purſuer, of no latter date than 8th November 1743, writ, by 
Richard Dick; writer in- Lanark, . who was the framer of the 
deed; but cho, as well as Robert Brownlee. his: clerk, the 
writer thereof, are both dead. © 0 Lots 

It cken appears that Mr. Dick was the perſon employed in, 
and privy to this tranſaction; nor will it ſurely be contradicted, 


that no man of his profeſſion enjoyed to the day of his death 


a higher character, or more unblemiſhed:reputaticn, of fair- 


neſs, candour and integrity. In that part of the country where 
he lived, he was eſteemed by all, from the higheſt to the loweſt 


rattk ; was employed by them in all their buſineſs; and gene- 
rally truſted by both ſides, particulatly in making of bargains : 


A very improper perlon ſurely to have been employed, had any 


thing unfair or fraudulent been intended... |, 
Further it appears, - that the fale of the lands having been 


agreed upon; John-Gilleſpie, the purchaſer, upon the one 


part, and Mr. Renton, Mary Foung's eldeſt fon and heir, upon 


the other part, came to Mr. Dick, and informed him of the 


terms of agreement, which were in general, that the lands 
ſhould be fold for 19,600 merks, about 20 year's purchaſe of 
an eſtate which held of a ſubject ſuperior; and it is very mate- 
rial to obſerve, that with regard to the ſum due to John Gilleſ- 
Pie, the calcul- was intirely left to Mr. Dick; who muſt there- 
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fore have had before him alben 3 from which he ſtruck 
the balance to be 14,000 merks due to Gilleſpie. WAY 
Mr. Dickaccordingly dre w out the diſpoſition, and went to 
Greenhill where Mary Young lived, where he communed with 
her, acquainting her what directions he had received from Mr. 
Gilleſpie and her ſon, and then read over the dilpoſition itſelf 
to her, with which ſhe being fully ſatisfied, to uſe Mr. Dick's 
oven words in his letter, She figned it without any heſitation. 
But this is not all, for it further appears, that Mary. Young 
was ſo far of a diſpoſing mind, and ſenſible of the tranſaQion, 
that, of the ſame date with the diſpofition, ſhe executed a 
deed, diſtributing the balance of the price amongſt her chil- 
dren. The directions for this deed, which varied a former 
one granted ſeven years before, when her family was in a dif- 
ferent ſituation, could only have been given by herſelf ro Mr. 
Dick, who, had he been alive, could have explained all this 
matter; but it does appear, that this deed was wrote by Browzs- 
lee, in Greenhill, and carefully read over to her before ſhe 
ſigned. it, before Mr. Dick and Mr. Brownlee as witneſſes, 
which is proved by the only living witneſs that was then pre- 
ſent, to wit Marion Lockhart, P. 12, printed ſtate, who de- 
pones, That on the day the lands were ſaid to be fold there 
were no men with Mrs. Renton, ſo far as the deponent can 
remember, but 70% Gilleſpie, Richard Dick, Robert 
© Brownlee, and Alexander Renton her {on ; that faid Brown- 
ee went up ſtairs, and wrote papers, and brought them 
don, and read them at Mrs. Neuton's bed-ſide, but ſhe 
does not know whither-they were ſigned or not.“ Now as 
the diſpoſition, being a paper of length and form, was ac- 
cording to Mr. Dicł's directions, writ out in his own cham- 
ber at Lanark, the paper writ by Browzlee in the houſe could 
be no other than the deed of proviſion ; and tho Mary Locł- 
Hart did not ſee it ſigned (which is noways ſurpriſing, as ſhe 
.could not be a ſigning witneſs) yet it now appears regularly 
Executed, and the petitioners cannot help obſerving, that 


* 


LF, | 
Mary Yaung*s ſubſeription to it is extremely clean and well 
wrote, and has noways the aſpe& of the ſubſcription of a 
woman in the near proſpect of death, or in ſuch an inſenſible 
ſituation as the purſuer endeavours to repreſent her. 
It is needleſs here minutely to recapitulate the terms of the 
| bargain, fo fully laid before your Lordſhips in the former 
proceedings: In the general, after allowance of the debis due 
to Gilleſpie himſelf; which, by Mr. Dick's calculation, a- 
mounted to 14, ooo merks, and 700 merks which were imme- 
diately payable z the overplus of 4900 merks, which was to 
bea burthen upon the eſtate, was appointed to remain in the 
purchaſer's hands, as an alimentary fund to Mary Young her- 
{e}f during her life, in the manner therein ſer forth, the capt- 
tal to be divided amongſt her children at ker death ; and upon 
this diſpoſition Fohn Gilleſpie was regularly infeft, and entered 
into poſſeſſion, except of a certain part which was reſerved to 
Mary Young, to anſwer the intereſt of part of the money. 
Mary Young continued to hve upon the lands of Greenhill, 
without expreſſing any diſſatisfaction with the bargain, or com- 
plaining of any injury having been done to her by the pur- 
chaſe; but in the 1742, Alexander Renton, the husband, 
very unexpectedly returned from America, and was, it would 
appear, adviſed to bring an action of reduction of the foreſaid 
bargain, in his own and his wife's name. This action moved 
with a very ſlow, pace from the 1742 to the 1747. One thing 
is clearly evident, that this purſuer, who has informed your 
Lordſhips that his father was firſt couſin to Mr. Renten, was 
from the beginning their chief or only adviſer; accordingly, he 
early inquired at Mr. Richard Dick into the circumſtances of 
the caſe; and in the 1747, Lord Arniſton, then Ordinary in 
the cauſe, having pronounced an interlocutor, Repelling the 
teaſon of reduction founded upon an objection in law, with 
regard to Mary Young's powets of diſpoſing of the eſtate in 
her husband's fetime; not only his interlocutor was acqui- 
eſced in, but tho? an act for proving had once been allowed, it 


W 28 


| 3 1 5 
was thereafter ſtopped, and the parties allowed; upom a repre» 
ſentation, a further hearing of the cauſe; yet this proof was 
no more inſiſted on; che cauſe was deſerted, and allowed to 

eh. eee FIUH IU 
4 A0 the petitioners will be allowed to ſuppoſe, that this 
could be owing to nothing but a conſciouſneſs. oreratker con- 
viction upon the part of the purſuer, from his converſation 
and correſpondene with Mr. Dic, that his i allegations of 
fraud were altogether without foundation. 
Such, at leaſt, was unfortunately the ſentiments of ſome of 
your ft; ty articttlarly one of them, who lenta very con- 
fiderabſe ſum to OCilleſpie upon heritable ſecurity, in the 1749, 
by the advice and direction of his! brother-in-law, Mr. Dick ; 
Which is Gbſerved as real evidence of Mr. Die hs ſenſe of the 
fairneſs of the bargain; and may be allowed to be urged as 
"evidence, when the purſuer has thought proper to forbear his 
proceſs till Mr. Diet and the other material witneſſes are dead. 
In this interim, Fohn Gilleſpie beeame bankrupt, and his eſtate 
of Greenhill being conveyed to a truſtee? for the behoof of 
his creditors, in the 1752 infeftment was taken upom this truſt 
«right, and the oftate was fold by public roup to James M*Harg, 
"your pctitioner, for 30,000 merks, who found it convenient 
again to diſpoſe: of them in the 1756 and then it would ap- 
"pear, that Mr. Menzies took up the conceit of reviving the 
former proceſs, which had now ſlept for nine years; probably 


; being excited to it from the high price which lands now give 
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_ would be giveniby a noble Duke, to whole eſtate theſe lands of 
Greenhill lye contiguous; -accordingly the proceſs was wa- 
kened in September 1756, by Mr. Menzies, as truſtee in con- 
ſequence of a diſpoſition by William Renton, ſecond fon to 
Mary Young, in May 1747, and Mr. Menzies's backbond re- 

tive thereto in June following 
The petitioners will, in the ſequel; ſubmit to vour Lord- 
' ſhips, a few obſervations upon the management of this pro- 
| | ceſs:; 


r - 


in this part of the united kingdom, and which it was expected 


ceſs ; but theſe are the at. Sich appear neceſſary to hy 
before the court, and they ſhall therefore now proceed to the 
2d head propoſed. To conſider the evidence of the fraud and 
circurzvention urged by the purſuer; as that is the foundation 
of your Lordſhips judgement. „ 
And in the firſt place, the petitioners ſhall admit, that at the 
time of executing the diſpoſition, Mary Yaung did labour un- 
der a diſeaſe of body, which is ſurely no reaſon of reduction 
of adeed, when the perſon appears to be of a diſpoſyrg -anind, . 
which the purſuer's Council candidly admitted in theirargument; . 
and indeed they could not do otherways, as there is not the 
leaſt evidence of her judgement or capacity being any how 


affected; the witneſſes who attended her prove the-contrary :.- 


Thus, Mary Lockhart, P. 12, depones, That ſhe never faw - 
© any inſtances of her want of ſenſe; and Mary Fakonar © 
depones, P. 15, That ſhe never obferved any mark of want 
at ſenſe in her, but at the time ſpoke of her head being in a 
jow, as above; a circumſtance which the purſuer attempted 
to lay great ſtrefs upon, and the petitioners have therefore 
fairly ſet it down, to ſfiow thatit directly proves the contrary; 
for the fact was, that during her ſickneſs, the witneſs laſt men- 
rioned having one night put a warm blanket about Mary Yotmg's 
head, on feeling the heat, ſhe uſed the expreſſion above-men- 
tioned, which was extremely natural. But this evidence of 
her capacity is ex ſuper abundanti, as there is no proof of the 
incapacity brought by the purſuer, upon whom it is incumbent 
to prove his iſſue. | | Lin 
Further, as ſhe was no ways incapable of underſtanding 
what ſhe, did, fo it appears from Mr. Dic#s letter, already 
ſtated to your Lordſhips, that he converſed with her, read 
over the diſpoſition, and fhe approved thereof. It was indeed 
inſiſted that the orders for writing out the diſpoſition were not 
given by herſelf, but by Gilleſpie and her ſon Alexander; 
which may be extremely true, and yet can be no qualificati- 
on of any fraud or „ r. Dick lived at . 
| about 
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about eight miles diſtant AA LL it was very natural to 
ſend directions by her own ſon, in company with Gi/leſpie, the 
other party. But then, Mr. Dick's afterwards explaining the 
decd to her, and particularly relating what had paſſed bet wixt him 
and her ſon, and her thereupon ſigning the deed, was a direct 
approbation of her ſon's conduct, or rather a declaration that 
what he had done was by her order; eſpecially, as at this very 
meeting, another deed was made out, ſettling the provfions of her 
younger children, which could only he done by her own direc- 
ion, and proceeded upon the plan of the diſpoſition. Nor is 
ic poſſible for the petitioner to loſe ſight of Mr. Dic#”s unble- 
miſhed character, which puts him above ſuſpicion of having 
joined in any fraud or impoſition, which yet muſt be ſuppoſed 
before the leaſt weight can be given io the purſuer's r 
againſt whom indeed every thing will be preſumed, when, by 
his own delay, the petitioners have loſt the benefit of Mr. 
Dict's evidence. n 
The purſuer, ſenſible of the lameneſs of his proof, upon 
this point, reſorted to an artificial argument, that Alexander, 
the jon, was in confederacy with Gilleſpie to deceive his own 
mother; a tale, in itſelf improbable, and unſupported by evi- 
dence. It is true, that in the diviſion of the balance of the 
price a greater ſum was given to him than to any of her other 
children; but this is noways ſurpriſing, when it is conſidered 
that Alexander was her eldeſt ſon and heir, who would have 
ſucceeded to her lands of Greenhill, had they not been fol; 
and therefore, it was extremely natural to give him a larger 
ſhare: And accordingly, upon the fame plan, this very purſuer, 
Mr. Menzies, by his (4; Fe in 1747, is bound out of 
the money that he ſhould recover, to pay 10 Alexander a much 


greater proportion than was appointed by this deed, or is given 
to any 1 tj of "=p, 7 hg * 3 er, 

It was alſo ſaid, that 0 7 had advanced 500 merks to 
Alexander, and it is cxtremely true, that, ſome months after 
the diſpoſition, Alexander having occaſion for money, applied 
| : to 
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to Gilleſpie, who did advance him 500 merks upon his obli- 
gation ; and as this ſum was to bear annualrent, it was very 
natural for Gilleſpie, who was to retain the balance of the 
price during Mary Young's own lifetime, to aſſiſt her ſon with 
a a littleready-money, when he was afterwards ſure of the fund 
of his payment. But how ſuch a tranfaction ſhould prove fo 
unlawful and fraudulent a confederacy, as the purſuer is now | 

pleaſed to alledge, does not appear. 
The petitioners, therefore, do humbly contend, that the ge- 
neral principle, that a deed is preſumed to be regularly executed, 
and all the neceſſary ſteps taken, not only remains unimpeach- 
ed by any evidence brought on the part of the purſuer, but 
is alſo ſupported by the beſt evidence that now can be had of 
the res geſta, viz. Mr. Dic#'s letter to the purſuer himſelf, 
and the other circumſtances; and as this letter is fo often men- 
tioned, the petitioners beg leave to lay it in its own words be- 
fore the court. | | 
I came home only this morning, when TI found your letter, 
© otherways would have anſwered it before now. I thank 
you for your civility in acquainting me that I am much load- 
ed in the condeſcendance that was to be given in of the facts 
of leſion, fraud, and circumvention alledged in the tranſacti- 
© on and ſale of the lands of Greenhill, At the fame time, 
© I was noways concerned, nor preſent at the fale, till Mrs. 
« Rentors fon and Fohn Gilleſpie came down to Lanark and 
told me of it, and deſired me to make a calcul of the debts, 
and ſtate the balance, which did, and then to draw a diſpo- 
« ſition, and come to Greenhill and get it ſigned. In a little 
time after I drew the diſpoſition, and went to Greenhill with 
it; and after communing with Mrs. Renton, and relating 
© what was repreſented to me by her ſon and Fohn Gilleſpie, 
ſhe was ſatisfied, and after reading the diſpoſition, ſigned it 
without any heſitation. :T told you all theſe things before, 
* whenl ſaw you laſt at Edinburgh. And if any body ſhall 
N my © unjuſtly 
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* unjuſtly load me, 1 wil Wh FEI to vindicate myſelf, an } 
© make them ſenſible of it. Ian, MMM. 
Lanerk, 8th November, 1743. 3355 
The caſe then ſo ſtanding, the argument which the purſuer: 
attempts to draw from an alledged /efioz in the bargain, or in- 
equality in the price to the value of the ſubjects ſold, is alto- 
gether inconcluſiye ; for firſt, in the general, the petitioners are 
adviſed that an inequality of price is no cauſe of. reduction of a 
bargain, by the law of Scotland: The maxim in the Roman 
law, leſio ultra dimidium, does not apply in the law of this 
country. And indeed the purſuer's argument appears extremely 
inconſiſtent with the common methods of, proceed; 


. 


ing; for, 
by wheeling in a circle, he endeavours to prove fraud and 
circumvention from the leſion; and to prove the leſion from 
alledged circumſtances of fraud and circumvention. The pe- 
titioners have already endeavoured to ſhow your Lordſhips that 
there was no fraud nor undue practice uſed in obtaining, or 
executing the diſpoſition, under challenge; but that it was the 
ſerious and deliberate act of Mary Young, the diſponer; they 
ſhall now, ſuppoſing, tho? not admitting, the objection of leſion 
to be at all relevant, endeavour to ſhow your Lordſhips that 
the facts upon which this leſion is pretended to be founded are 
. DAG Log deangeg rats hag © 

Thus it is agreed that the. price ſtipulated to be paid was 
19, 600 merks for theſe lands of Greenhill, which held of a 
ſubject ſuperior, and which, yielded only of yearly rent, in- 
cluding kains,. and carriages, IoO00 merks; for that thoſe kains 
and caſualties, together with ſeveral parcels.: of land, reſerved 
out of tenants tacks, which the purſuer has indeed attempted 
10 raile to a higher pitch of value, were really worth no more 
than 200 merks, is proved by the bargain itſelf ; allowing theſe 
kains and caſualties, &c. to be enjoyed, and poſſeſt by Mary 
Young, as correſponding to the intereſt of 4000 merks, which, 
at the higheſt intereſt of 5 per cent, is perciſely 200 merks. 


At 
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It is therefore ap * * [excluſive of What 
was to be paid by the ſubject ſuperior, was, to a trifle, 20 
years purchaſe of the lands, and it is believed that, 30 years 
ago, at che date of that purcliaſe, eſtates in Scotland were fold 
at as ealy a rate. It is true, that ſince that time, and pariicu- 
lerhy within theſe few years paſt the value of lands has greatly 
Increaſed in Scotland; and it is believed that this ĩncreaſe of price 
is the temptation which has induced che purſuer to inſiſt in this 
cauſe: But your Lordſhips cannot form any judgement of an 
adequate price of lands 30 years ago, from What ether theſe 
lands, or any others in the country may give at this day; and 
therefore the petitioners will not tire your Lordſhips in patticu- 
ary cxamining ſome of the inſtances where the purſuer has 
endeavoured to prove that lands lately yielded a higher price, 
becauſe, in their humble apprehenſion, theſe inſtances appear 
clearly not to the purpoſe. IPRS KY IEP 
It is true, the purſuer has endeavoured to prove by one wit- 
nels, Mr. Colguhoum, that he, at defire of his unde, Mr. 
Lockhart of — offered 24 years purchaſe for Green- 
hills but it alſo appears, that Mary Young gave very little at- 
tention to ſaid offer, if any ſuch was truly made; that being 
ciffatisfied in ſome previous dealings with Ha gentleman, The 
declined having any further concern with him; and therefore 
notwithſtanding Mr. Colguhoun's depoſition, the petitioners 
will be permitted to doubt if this bargain would have proceed- 
ed, or if Mr. Lockhart would have given fo high a price for 
the lands. It is no ways an uncommon cafe in ſome people 
to make offers, when they don't expect they will be accept- 
ed of, as it is always eaſy, upon frivolous pretences and ob- 
jections, to break off a communing of that nature; and there 
are alſo people in the world, not over remarkable in forward- 
ing bargains of that kind, and who ſometimes intangle the ſel- 
kr in the preliminaries of a bargain, and then prevent the ex- 
ceEution or final completion by ſubtilties of law, objections to 
a progreſs, and ſuch like; the conſequenee of which, 5 
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this caſe, would have EL A er Mary Young, as ſh e 
was undoubtedly jo much incumbered with debts, which 
made it far the ſureſt and ſafeſt way for her to ſell, at a reaſo- 
nable price, the lands to 70h%n Gilleſpie, preferable to any o- 


Wr. 1 
The purſuer further inſiſted, © That chere appeared great 


( leſion, in regard that 14000 merks was declared. to be due 


© to John Gilleſpte, when truly a leſs ſum was owing.*.' 


Bat in the firſt place, your Lordſhips- will remember, that 


from Mr. Dick's letter it appears, the making up of this cal- 
ulation was intirely the work of Mr. Dich himſelf, - which 


ſhows that it was fairly intended ;: for if any deceit had been 
meant, Gilleſpie, would ſurely. not have left this calculation or 


arithmeticial operation to Mr. Dick. It proves that Gilleſpie | 
truly wanted to have it fairly made up; and no doubt, had 


Mr. Dick been examined as a winels in his life-time, he 
could have explained the matter. 
But further, chere appears no injuſtice in the calculation: 


for, though the petitioners are at a very great loſs in thus ex- 


plaining a tranſaction to which they were no parties, nay, 


when all the parties to the tranſaction are now dead; yet al- 
lowing all Gilleſpie's intromiſſions with the rents, that are 


proven againſt him, the 14000 merks, to a trifie, appear to 
have been due; for the petitioners. cannot allow that the evi- 


dence of witneſſes is to be admitted, where they depone, that 
they heard of a perſon. lifting rents from another, eſpecially, 


when it cannot be ſuppoſed, that in conſequence of his de- 


creet of. poinding the ground, Gilleſpie would levy more than 
correſponded to the intereſt of his money. Intromiſſion with 
rents is capable of proof ſcripho, by the receipts, or at leaſt, 


by the oaths of the tenants who paid their rents, but hear-ſay 


or conjectural evidence merits no attention. And ſuppoſing 


Gilleſpie did intromit with a ſum equal to his whole annualrent, 
the variation in the aceompt would be but inconſiderable, as 


, i 
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the principal, deducing 4 e and penalties of 
Gilleſpie's debt, amounted to no leſs than 12,700 merks. 
The petitioners do therefore, with the greateſt deference, 
ſubmit to your Lordſhips, / if there is ſufficient evidence: in 
this cauſe br ſupporting the interlocator reducing the diſpoſiti- 
on and infeftment following thereupon, upon the head of fraud 
and cireumvention. But ſuppoſing, what they hambly hope 
will not be the caſe, your Lordſhips ſhould continue of opi- 
nion that the tranſaction was improperly or unduly conducted; 
the petitioners will now beg leave, in the laſt place, to ftate 
ſome obſervations why the diſpoſition and infeftment following 
thereupon, ought: not to be reduced in totum, as is found 
by tlnedocarnr. 2c 7 100009 2210505 or ioueres, 
For your Lordſhips wilt remember, that the: queſtion here 
is no ways with'G7//eſpie, the original purchaſer; it is truly 
with his onerous and bona fide creditors, and with your peti- 
tioner James M*Harg, who purchaſed thoſe lands at a public 
roup from the truſtee for Gi//z/pie*s creditors 3 and your Lord- 
ſhips will alſo be informed, that of theſe creditors, two are infeft 
in ſecurity of theirdebts, onein the 1746, andthe other in 1749. 
What the petitioners therefore humbly intend by this argument is, 
that as the purſuer founds his chief ange pe an inequa- 
ty in the price, whether ariſing from an erroneous calculation 
of Gilleſpie's debts, or from the lands being too low valued, 
theſe are errors and imperfections im a bargain, which can, 
and may be rectified; withont redueing the bargain itſelf. 
Taking the matter in the ſtrongeſt light for the purſuer, the 
eſion in. this reſpect is not great; und if it'is poſſible to do juſ- 
tice to all parties by permitting the bargain to ſtand, it appeats 
moſt agreeable to the maxims- of equity to follow that rule. 
The petitioners ſhall ſuppoſe this action to have been time- 
_ ouſly bronght, and properly inſiſted in, by Mary Foung her- 
ſelf. Surely ſhe could not complain if you, Lordſhips decreed 
to her full reparation of what ſhe had ſuffered by the ine- 
quality of the bargain, and *** in- 


j Aſting that the whole LY eu be reduced, to the pre ju- 
i dice of fair, juſt, and onerous creditors, in order to her making 
j | a profit. by the increaſe of the value of laniſs, from the period 
| In which the original purchaſe was made; for this is truly 
graſping at an undue advantage, quod bona fides nm patitur. 
The Koman law, fo famous for its equity in cates of this kind, 
Where there was mo fraud in the bargain itſelf, where dolus 
an dledit cauſam, but that there appea ed an inequality in the 
price, gave the proper remedy by the adio guanti miuor is,; 
-and it can never be equitable to carry che remedy further than 
49y TT eo dg amet 
In the preſent ſtate of the cale, the petitioners ſhall. allow, 
and ſurely no greater conceſſion can be demanded, that both 
parties certaut de damno vitando ; nay, they ſhall further ſup- 
poſe (what they cannot admit) the cubs of Mary:Young to be 
more favourable than iheirs, or, in the legal terms, to have a 
preferable right in equity.; but then, this equitable. righi can 
never be ſtretched further than to repair her damage; | that is, 
in other words, to make up the price ſo far as it appears to have 
been too low: but then-when ſhe has thus recovered her da- 
mage, the remainder muſt be left to be divided among the 
other bona fide creditors. 9 #44 M ont 2& F157 
_— it further, is, as the petitioners have already ſaid, 
to graſp at an undue advantage; lucrum captare ex alterius 
jactura. This equiry will not permit, which juſtly repairs the 
| damage of a 1 but will never allow them to catch at 
| gain or profit to the prejudice of another onerous creditor. 
[ Tyhe equity of the petitioners claim appears ſtill in a ſtronger 
light, when the circumſtances of the caſe are conſidered; that 
| they lent their money in a great degree upon the faith of the 
i records, from which it appeared, that Gilleſpie, their debitor, 
| ſtood infeft in theſe lands, without any challenge from Mary 
= Tung, for 10 years after the purchaſe, 
ill It is true, that after the husband's return from America, ſhe 
"was, £742, perſuaded to undertake this Jgation; but then, 
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tho the cauſe was conducted by no leſs able council than this 
purſuer, who has now accepted a truſt right, yet ĩt was carried 
on in ſo ſlovenly a manner that it merited no attention; and at 
laſt, in January 1748, was permitted to ſleep, and in that 
ſtate it continued till 1756; and it was in this period, when 
the proceſs was aſleep, that one of your petitioners, who is 
ſecured by infeftment upon the eſtate, lent his money; and 
during the ſame period, the eſtate was fold by public roup, 
without -any challenge from any mortal, for behoof of the 
creditors ; nor can the petitioners help repeating an obſerva- 
tion formerly made, That it would appear the proceſs 'was 
carried on in this flovenly manner, from a belief that the claim 
was without foundation ; as it appears, that the purſuer him- 
ſelf was acquainted with the circumſtances of the caſe, as early 
1743, by Mr. Dick, the only perſon who indeed could give 
evidence thereof; and the petitioners are the more confirmed 
in this opinion, by the purſuer's taking a judgement in a point 
of law from the Lord Ordinary, acquieſcing in it, and then 
permiting the cauſe to lye over, without even obtaining an act 
for proving, for the act was not pronounced till the 1757, long 
after Mr. Dick and Brownlee his clerk, the moſt material wit- 
neſſes, were both dead. aa: ng ics 00s pipangr | 
The purſuer is fo ſenſible of the objections in equity ariſing 
from this conduR, that he, over and over again, has told your 
. Lordſhips, that this ſupine negligence and unaccountable de- 
lay was owing to his being abſent in England, about neceſſary 
affairs. What theſe were he has not told your Lordſhips; 
but your petitioners have heard, that it was a very unneceſſary 
piece of buſineſs he was imployed in, and ery forcig to his 
profeſſion ; conſequently, when the creditors are thus ſtruggling 


to recover payment of their debts, and if it appears that any pre- 
judice has ariſen from the moſt extraordinary conduct of the 
proceſs, they may fairly inſiſt that theſe delays ſhould affect the 
purſuer, thoſe who from an opinion of his ſkill in the oY, 
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and diligence in proſecuting their right, have entruſted him: 
and not theſe e e who have no conne ion with him. 


Hut this leads the "2p ters lay betore your Lordſhips a 
point not hitherto fully ſtated, to wit, what is the affect of the 
interlocutor, as it now ſtands, with regard to theſe petitioners ; - 
particularly, how. far it can affect the. creditors, os even the 
diſponees from Fohn:Gillefpie. . 
The petitioners hold it to be a principle of the law of this 
country, as well as of the Roma law, quod dolus autoris non 
uocc t ſucceſſori, for this they beg liberty to refer to Lord Stair's 
Fol. 78, and the caſes therein quoted; and moro particularly, 
to all the ſtatutes of fraud, the acts 1621, &c. where this di- 
ſtinction is uniformly followed, by diſtinguiſhing between the 
ſuppoſed committer of the fraud, and the fair, onerous pur- 
/// ²ĩ ˙i . en 
I be petitioners are adviſed, that as 70% Gilleſpie was in- 
feft and in poſleſſion, there can be no foundation for giving a 
preference to this purſner, except upon the pretence that by 
the proceſs the queſtion became a res /itigio/a : But to this the 
following an{wers are humbly. ſabmited: n, As the records 
are the boaſted ſecurity of this nation, upon which. creditors 
and purchaſers are to rely ; and as the ſtatutes have, at diffe- 
rent times, introdueed various regiſters, which purchaſers or 
creditors are obli ed to look into; the petitioners molt humbly 
contend, that when, a perſon appears upon the record to be 
infeft, and when, from the other records, there appears no 
legal diligence, no incumbrance, nor any other bar whatever 
to his diſpoſing. of the property, or borrowing money to affect 
it, a creditor or even a purchaler is, in optima fide, to deal 
with him; and, upon getting prior rights affecting theſe lands, 
they are ſafe from being affected by any conſequences ariſing 
from a perſonal challenge againſt their author. Suppoſing a 
ſummons executed againſt him, or ſome ſteps taken in a pro- 
ces, yet, ſuch challenge docs. not appear upon the face of 
any record ; and the cafe is ſtill ſtronger when the proceſs is 
: PL. managed 
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managed in the moſt FOR.” 2 negligent manner, is deſerted 
and allowed to {leep, which may not improperly be {aid to 
be putting it out of court, as it cannot be revived without 
executing a freſh ſummons; and in fact it was during this pe- 
riod, that even ſome of the heritable debts were contracted, -- 
and that the eſtate was ſol cg. i 0g LO 
The petitioners are adviſed that it is common, and ordinary 
to {earch the records, and when ſuch fearch is made, perſons 
tnink themſelves daily in ſafety to lend their money, or to pur- 
chale land, without rummaging into the clerks offices in order to 
diſcover if any perſonal challenge bas ever been brought againſt 
their author: To the petitioners the conſequences appear very 
diſagreeable, for it is not only difficult, but truly impoſſible to 
diſcover, with any accuracy or preciſion, hat proceſſes may 
have been called and brought into court. If the purſuer denies 
the truth of the obſervation, the petitioners are ready to ver- 
rity it from daily practice, that proceſſes cannot be found, which it 
is certain once depended; how much more difficult, by a ſearch 
to diſcover whether ever a proceſs depended againſt any perſon 
for 40 or 50 years back; und, as no doubt a proceſs may ileep, 
and be wakened in the 39th year, what man can be ſure of his 
property? Thus, in this very caſe, the purſuer allowed the 
proceſs to lye over for nine years; and had he taken up ſome 
further project of a ne ſpecies of a wind- mill or a water - mill, 
and ſo amuſed himfelf- with his own imaginations for 30 years 
more, and then pleafing to return to his former profeſſion, 
wakened the proceſs aſier the eſtate had gone thro? 20 different 
hands, he might have pled the very argument ihat is now urged 
againſt the petiioners, for reducing the original dif} poſition, an 
recovering the eſtate: Nor does the doctrine pled. for the pe- 
titioners, at all affect the righis of any party, acting in a legal 
and regular manner, for the law gives a remedy to ſecure the 
rights competent upon a perſonal challenge againſt alienations 
of the property, by the poſſeſſor of the eſtate, for this pur 
fuer might have raiſed inhibition upon his depending; pee | 
11 | which 
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| which, by law, muſt be LE. Lee proper regiſter for the 
certioration of the lieges, and then indeed, if any perſon pur- 
N chaſe ſpreta auctoritate, the undoubted conſequence is, that 
1 his right muſt fall to the ground. The purſaer's-argument gives 
1 the ſame force to a ſleeping proceſs, that the law has given to 
the legal and compleated diligence of a regiſtered inhibition; 
| the purſuer therfore muſt impute to his own negligence in not 
; | following the method that the law has:chalked out for ſecuring 
| to him the effects of a perſonal challenge againſt Gi//eſpie ; but 


the petitioners, who all ſtand in the light of onerous, and bona 
fide creditors cannot be affected by this miſcondu of the pur- 
ſuer, let him aſſign, by way of exeuſe, negligence, juris ig- 
norantia, abſence in England, or what other cauſe he pleaſes. 

But, in the ſecond place, the petitioners muſt, on this head, 

ſubmit to your Lordſhips, this ſeparate conſideration, whether, 
where the benefit of a defence ariſing from a: res litigioſa is 
pled, it is not a good anſwer, that. the perſon pleading it has 
Ch in mora, and has not conducted his proceſs in a regular 
manner, and with becoming diſpatch, and therefore cannot 
take any benefit from it, againſt a boa. fide-creditor, com- 
peting with him. >, 1 
The petitioners will not trouble your Lordſhips in recapitu- 
lating the unaccountable methods in which the proceſs was con- 
ducted; they were formerly before the court, and have in a 
eat meaſure been already ſtated in this petition. They are per- 
ſuaded that the purſuer himſelf will not controvert its having 
been carried on in a very ſlovingly manner from 1742, to Janu- 
ary 1748, when it was deſerted till the 1756; and therefore 
they are intitled to ſubſume that, as great a nora appeared in this 
. cauſe as ever occurred in any inſtance. 

And the point of fact being thus eſtabliſhed, the petitio- 
ners do humbly maintain, in point of law, that the plea of 
res litigioſa ceaſes, where there is an evident mora upon the 

of the perſon who would take an advantage of it ; be- 


.cauſe, where ſuch mora occurs, there is no mala fides upon 
| | EN the - 


the part of the creditors or purchaſer from the defender in the 
action. The hw turns the tables, and preſumes a mala: 
fides in the negligent purſuer, and will not permit. him to. 
argue from his own culpa, to diſtreſs a fair creditor... Your 
Lordſhips have, in many caſes, even of legal-and public dili- 
gence, decided upon theſe. principles. Thus, though the 
denounciation of appriſing makes the ſubje& litigious, after. 
which the debtor cannot make any voluntary alienation in pre- 
Judice of the appriſing, yet if the appriſer does not proceed. 
in his diligence, your Lordſhips decided that by his being in 
mora, the effed of the hitigiouſneſs ceaſes. 23d July, 1674, 
Johnſton contra Johnſton. And in the fame manner, where a 
debtor had diſponed his lands, after leading the compriſing, but 
before infeftment, your Lordſhips refuſed. to reduce the diſ- 
poſition, in reſpect that fix years had interveen'd betwixt the. 
appriſing and the infeftment ;.;,21/# Ju, 1627, M*Cullocts + 
contra Hamilton. And many other judgments could be men- 
tioned to the ſame purpoſe. When a mora upon the part of 
an appriſer, or other uter of a legal public diligence, - can thus 
dar this exception of res /itigio/ay' ſurely the purſuer's caſe is 
ſtill more favourable on the part. of the petitioners, where the 
proceſs was merely a perſonal challenge, and where ſuch pro- 
ceſs has been e e .in.ithe manner ſo often mentioned. 
What effect it might have againſt the original defender it is 
not the petitioner's buſineſs to enquire; they only maintain that 
with regard to them who are no parties it can have no effect; 
it muſt be conſidered to be out of court, and as if it never 
had been brought. | 1 | © hg 3 
And if your Lordſhips are of opinion for the petitioners 

in this point of law, it will remain to enquire what. effect it 

has in the preſent caſe: Surely, at leail, the heritable creditor, 
who lent his money, and the purchaſer, who bought the 
lands, after the proceſs was deſerted, and fallen aſleep, will. 
be preferred. But your Lordſhips will alſo be informed, that 
in this period, viz. in the 7 Gilieſpie granted a * 
| | 3 
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for behoof of TR to a 3 who was thereupon: « 
infeft. © This created alſo an heritable right in favours of the 
other creditors; and then the matter muſt be conſidered in the 
fame light, as if Gilleſpie; of the date of the truſt diſpoſition, . 
had granted ro them heritable ſccurities,- and: ſo they are intit= 
led to argue upon the mora upon the part of the purſuer, and 
to inſiſt, that their infeftments · muſt ſtand good and be effectu 
al againſt the conſequences of this proceſs of reduction; 
and though it may be * ueſtioned, if your Lordſhips inter- 
focutor has 4 decided this laſt point, yet the petitioners 
thought it their duty to cr it, Shac-the-whole. c e may be 
before the court. 
It remains only for che petitioners, -to beg 2 © Lordſhips 

excuſe for ſo long a paper, but the anxiety, eſpecially of ſome 

of them, who have a great ſhare. of their | | at ſtake, will, 
"tis hoped, plead their forgiveneſs. . With a view to your 
Lordſhips time, they have omitted mentioning ſundry parti- 
culars, and rather-riſked ſome obſcurity, becauſe the cauſe 
was ſo lately and fo fully before you. 

May it therefore pleuſe your Lordſhips fo review, your 
3 interlocutor, and to find the reaſons. of re- 
auction not proven, and to aſſoilzie the defenders. 
At leaſt,” 2do,. to find, that the „ and in- 
Feftment following thereupon, cannot le reduced in 
totum, but only in ſo ſar, as to give Mary Yo 
and her diſponees acceſs to reparation againſt the leſi- 

on Twhich ſhe has ſuffered from the inequality of the 

Price. And ztio, et ſeparatim, fo find, that the pe- 
titioners contracting with John Gilleſpie, upan the 
faith of the recoras, or in this circumflantiate caſe, 4 
are preferable. to the purſuer, who is not intitled tis 
by: ng res litigioſa againſt them. „ 
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